Michigan Bar Journal

42

June 2019

Best Practices

Best Practices in Determining Whether a Claim Sounds
in Ordinary Negligence or Medical Malpractice
By Donna M. MacKenzie and Jules B. Olsman

W

hen a surgeon operates on
the wrong extremity—or even
worse, the wrong patient—is
it medical malpractice or ordinary negligence? If a nursing home recognizes that a resident who needs assistance
is getting up on her own but does nothing
to protect her, is it medical malpractice or
ordinary negligence?
Medical errors are now the third-leading
cause of death in the United States.1 Medical
malpractice tort reform in Michigan, however, has resulted in a significant decrease
in the number of medical malpractice cases
that are actually filed in our state.2 Tort reform also brought with it strict procedural
requirements that, if not followed, can be
fatal to a plaintiff’s case.3
As a result, before filing a lawsuit involving a licensed healthcare professional or
entity, it is critical to consider whether the
allegations sound in ordinary negligence or
medical malpractice.
Defendants often seek a ruling that the
plaintiff’s claims sound in medical malpractice to take advantage of the limitations on
noneconomic damages.4 Unlike medical malpractice claims, there is no statutory limit
on damages that can be recovered for ordinary negligence.
In addition to the potential for a more
substantial recovery, the procedural requirements differ markedly. The statute of lim
itations for an ordinary negligence claim is
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three years, whereas a claim for medical
malpractice expires after two years.5 In addition, a plaintiff in a medical malpractice case
must notify a potential defendant 182 days
before a complaint can be filed.6 The complaint must be accompanied by an affidavit of merit signed by a health professional
whom the plaintiff’s attorney reasonably believes meets the requirements for an expert
witness.7 These procedural requirements do
not apply to cases of ordinary negligence.

Determining the nature
of a plaintiff’s claims
Distinguishing between medical malpractice and ordinary negligence claims is critical, and sometimes difficult. Because of the
significant procedural differences between
the two, opposing litigants are rarely able
to stipulate to the nature of the plaintiff’s
claims. As a result, this decision is usually
made by the trial court. The motion to determine the nature of the allegations can be
filed by either the plaintiff or the defendant.
In Bryant v Oakpointe Villa Nursing
Centre, Inc, the Michigan Supreme Court
solidified a two-part test that must be sat
isfied for an allegation to sound in medical malpractice:
(1)	whether the claim pertains to an action that occurred within the course
of a professional relationship; and
(2)	whether the claim raises questions of
medical judgment beyond the realm of
common knowledge and experience.8
Fourteen years later in Trowell v Providence Hospital and Medical Centers, Inc,
the Michigan Supreme Court affirmed the
Bryant test.9 However, the Trowell Court
determined that looking beyond the complaint to establish the nature of the plain-

tiff’s claims was unnecessary.10 Instead, the
Trowell Court determined that the nature of
a plaintiff’s claims may be ascertained from
the complaint alone.11

Claims that occur within the course
of a professional relationship
In considering whether a claim pertains
to an action that occurred within the course
of a professional relationship, the Michigan
Supreme Court in Kuznar v Raksha Corporation recognized that “[a] professional relationship exists if a person or an entity
capable of committing medical malpractice was subject to a contractual duty to
render professional health-care services to
the plaintiff.”12
The Kuznar Court recognized that the
legislature has defined who can be liable
for medical malpractice.13 In fact, MCL
600.5838a(1) provides that medical malpractice claims can only be brought against “a
person or entity who is or who holds himself or herself out to be a licensed health
care professional, licensed health facility
or agency, or an employee or agent of a licensed health facility or agency.”14

Claims that raise questions
of medical judgment beyond
the realm of common knowledge
and experience
The Bryant and Trowell holdings demonstrate that claims arising out of staffing
decisions, assessments, and staff training
and supervision can all fall within the realm
of medical malpractice because each implicates medical judgment.15
On the other hand, claims that do not
implicate medical judgment, knowledge, or
skill will be deemed ordinary negligence.
For example, in Lawrence v Battle Creek
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Health Systems, a patient was injured when
he fell from an x-ray table.16 The Michigan
Court of Appeals determined that no special
expertise or knowledge is required to help
a patient get on and off an x-ray table.17
In Crozier v Henry Ford Hospital, the
plaintiff alleged that the defendant pharmacist failed to acknowledge a decimal point
in the dosage of medication, resulting in a
much greater dosage and causing harm.18
The Court held that the reasonableness of
the pharmacist’s conduct was something
that could be evaluated by a lay juror without resorting to expert testimony.19
Similarly, in Davis v Botsford General
Hospital, the plaintiff claimed that the defendant failed to bathe plaintiff’s decedent
on a regular basis and, particularly, failed
to properly clean and change her after she
soiled herself.20 The Court determined the
claim did not require expert testimony.21
Bryant and Trowell also state that a lay
juror can evaluate the actions of a defendant who fails to take corrective action in
the face of a known risk or harm. For exam
ple, in Bryant, nursing assistants observed
a resident tangled in bedding and dangerously close to asphyxiating herself in the
bed rails.22 The staff untangled the resident
and informed their supervisor.23 However,
nothing was done to protect the resident
from this incident’s occurring again.24 As a
result, the next day the resident slipped between the rails of her bed and became
wedged between her mattress and bed rails,
resulting in positional asphyxia and death.25
The Bryant Court held that the plaintiff’s
allegation that the defendant acted negligently by “failing to take any corrective action after learning of the problem” sounded in
ordinary negligence.26 The Court explained:
No expert testimony is necessary to determine whether defendant’s employees
should have taken some sort of corrective
action to prevent future harm after learning of the hazard. The fact-finder can
rely on common knowledge and experience in determining whether defendant
ought to have made an attempt to reduce
a known risk of imminent harm to one of
its charges.27
Likewise, in Trowell, the Court found that
after dropping a resident one time, the aide

knew the dangers of moving the resident
unassisted.28 Yet the aide again attempted to
move the resident on her own.29 The Court
held that because the aide recognized the
resident was likely to fall again but failed
to take corrective action, the claim did not
raise questions of medical judgment.30
Similarly, in McIver v St. John Macomb
Oakland Hospital, the hospital had notice
that the plaintiff suffered from debilitation
and dementia and had a history of falls.31
Despite this knowledge, the staff left her
unattended on a chair on a wet floor.32 The
Court of Appeals held that “this decision
clearly was not a professional one; rather, it
involved an ordinary action in surroundings
that a layperson can readily understand.” 33
Likewise, in McDonald v W. Branch Regional Medical Center, the hospital was
aware of the patient’s risk of falling. Despite
this knowledge, the staff had the patient
stand unassisted.34 The Court of Appeals held
that “a lay juror could observe that one who
is unable to stand on his own may fall if
told to stand on his own.” 35

Best practices
It is imperative to consider both parts of
the Bryant test in determining whether a
claim sounds in ordinary negligence or medi
cal malpractice. It is also important to recognize that some allegations in a complaint
may sound in ordinary negligence while
others sound in medical malpractice.36
Also, simply because the first prong of
the Bryant test is satisfied does not mean
the claim sounds in medical malpractice. In
fact, the Bryant Court cautioned that “[t]he
fact that an employee of a licensed health
care facility was engaging in medical care
at the time the alleged negligence occurred
means that the plaintiff’s claim may possibly sound in medical malpractice; it does
not mean that the plaintiff’s claim certainly
sounds in medical malpractice.”37
Unlike the first prong, the line between
ordinary negligence and medical malpractice under the second prong of Bryant is
not always easily distinguishable. As a result, in Bryant, Justice Stephen Markman
instructed that “plaintiffs are advised as a
matter of prudence to file their claims alternatively in medical malpractice and ordi-
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nary negligence within the applicable period of limitations.”38
In addition to pleading in the alternative,
it is important to remember that pursuant
to Trowell, the decision about the nature of
the claim may be made on the pleadings
alone. Therefore, when faced with a claim
that sounds in ordinary negligence, it is
advisable to carefully plead the facts in support of such a claim.39 n
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